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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 09-11311, Sykes v.
United States. Justice G nsburg is not on the bench,
but will participate in the argunent through the
transcripts and the tapes.

M . Marsh.

ORAL ARGUMENT OF W LLI AM E. MARSH

ON BEHALF OF THE PETI TI ONER

MR. MARSH: M. Chief Justice, and may it
pl ease the Court:

The Armed Career Crimnal Act enhances the
puni shment for possession of a fireafnlor ammuni tion for
a person who has three previous convictions for a
violent felony. This case involves, as you know,
vehi cul ar fleeing, which Indiana has divided into five
categories. Indiana statute treats vehicular fleeing as
a continuum of behavior ranging fromnmerely failing to
stop on the low end, which is the crime M. Sykes was
convicted of violating, all the way to fleeing which
results in the death of a police officer on the high
end, which in Indiana is a class A felony.

JUSTI CE SCALI A: What's in between?

MR. MARSH:. The second tier up is what we

3
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refer to as (b)(1)(B), which is fleeing which either
causes bodily injury or creates a substantial risk of
bodily injury. The next category up is fleeing which
causes serious bodily injury. The fourth category is
fl eeing which causes a death.

This Court recogni zes --

JUSTI CE SCALI A: So we can assume that the
conviction here did not involve any risk of bodily
injury to anybody?

MR. MARSH: That's our position, Your Honor.
When the court considers the conduct enconpassed by the
el ements of the offense --

JUSTI CE SCALI A: Ri ght.

MR. MARSH: -- then that\conduct does not
I nvol ve conduct which creates a risk of bodily injury.

JUSTI CE KENNEDY: |'"msure you'll do so in
t he course of your argument, but at some point give us
sonme exanples of violations of -- of this, this statute,
whi ch from a commonsense standpoint don't involve a

serious risk. There was sonmething in the brief about,

oh, well, the defendant m ght want to just find a safe
place to pull over. | -- 1 didn't follow that because
it's an intent crine. | just don't see how that would

be a violation. But if at some point in your argunent

you coul d address those points.
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MR. MARSH: | woul d be happy to respond now,
Justice Kennedy. The court -- the case that you
referred to is the Indiana case of Whodward, fromthe
| ndi ana Court of Appeals, in which the court held that
exactly that conduct did violate this statute because
the knowingly or intentionally the mens rea el enent goes

only to fleeing and using a vehicle. So that was one

exanple --
CHI EF JUSTI CE ROBERTS: Looking --
MR. MARSH: -- of nerely failing to stop.
CHI EF JUSTI CE ROBERTS: |I'msorry. Looking
-- looking -- | don't mean to interrupt your answer.

Looking for a safe place to stop violates the statute?

MR. MARSH. That was the\holding of the
| ndi ana Court of Appeals, yes.

JUSTI CE KENNEDY: You're supposed to stop
dead in your tracks and not pull off on the shoulder? |
mean, | don't -- | just don't understand this. 1'll go
read the case, but --

MR. MARSH: Well, the court didn't --

JUSTI CE SCALIA: | don't drive in Indiana.
| think that's pretty tough.

MR. MARSH: The court did not el aborate,
Your Honor, on where the line is, but --

JUSTI CE KENNEDY: Maybe that's why -- why

5
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it's arisk. You stop in the mddle of the road and
t hen everybody --

(Laughter.)

MR. MARSH: That would be nore likely to
create a risk, but the --

JUSTI CE SCALI A: How can you say sonebody is
fleeing? | nmean, doesn't fleeing nean you're trying to
escape the -- the officer?

MR. MARSH: Justice Scalia, the holding of
t he I ndiana Court of Appeals was in response to a
position taken by the defendant, sort of along the |ines
of the two lines of questioning, which is surely the
statute requires sonething nore than nerely failing to
stop, but the Indiana Court of Appeafs used precisely
t hat | anguage.

JUSTICE ALITG | think the problemwth
your argunent is that the prosecution is not under any
obligation to charge any offense greater than the
of fense for which your client was convicted in a case in
which there is a very grave risk created by flight.

Isn't that true?

MR. MARSH:. The prosecutor is not under any
obligation; was that the question, Justice Alito?

JUSTI CE ALITO  Yes.

MR. MARSH: Yes, | think that's -- | think

6
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that's correct. The prosecutor --

JUSTICE ALITO So the fact that soneone is
convicted of this offense does not show that a broad
category of offenses within this crine lack the risk

that's necessary under the Armed Career Crim nal Act.

MR. MARSH. Well, | suggest that it does,
Your Honor, because the -- the James case nmkes cl ear
that the Court will determ ne whether the crine creates

a serious potential risk of physical injury to another
by | ooking at the conduct enconpassed by the el enents of
the offense. Now, the fact that sonme other offense
maybe coul d have been charged or was charged | suggest
on the categorical approach is not rel evant.

JUSTICE ALITO. Are you faniliar with the
case called Hape v. State in the |Indiana Court of
Appeal s 2009?

MR. MARSH: Tate versus --

JUSTICE ALITO Hape. H-a-p-e.

MR. MARSH: [|'m not, Your Honor.

JUSTICE ALITO. During a 45 -- and this
I nvol ved the offense at issue here. During a 45-m nute
hi gh- speed chase officers shot at the defendant's truck
at least 20 tinmes. The State's facts showed that the
def endant drove over 100 m | es an hour and at tines

drove into the oncom ng traffic |ane.
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Do you think that creates a -- a serious
potential risk of -- of harnf

MR. MARSH. Well, those, of course, aren't
the facts here. And | would have to know what the
I ndi vi dual was convicted of because, of course, under
t he categorical --

JUSTICE ALITO | believe he is convicted of
the same offense as -- as M. Sykes.

MR. MARSH: But of course, under the
cat egori cal approach established by Taylor and foll owed
consistently by this Court since that tinme, the Court
doesn't | ook at the facts of the individual case. The
Court |l ooks at it categorically. So if --

JUSTI CE BREYER: But Iooking at it
categorically |I've always thought means you | ook to see,
not just what the elenments are on paper, but whether the
el ements as used in reality in the State are applied to
cases that do present, in general apply to cases that do
present a serious risk of physical injury. And you
think the answer is we don't know because no one's gone
and | ooked. You could do it through sanpling, but no
one's gone and | ooked. [|'ve just said that's ny view.

The -- so what do we do? | nean, | can dea
with a lot of other States, but Arizona has exactly the

sane classification of felony when you use a vehicle and

8
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when you use a vehicle creating a serious risk of
physical harmto others. It's in the same provision,
sane statute, sane category. How do we work with that
i n your opinion?

MR. MARSH: If the --

JUSTI CE BREYER: Are you follow ng what |'m
doi ng? You understand the difference between Arizona
and 46 other States?

MR. MARSH: Yes.

JUSTI CE BREYER: I n the other States they
grade it. But here they don't.

MR. MARSH. Right. Well, Indiana, of
course, does grade it, Your Honor.

JUSTI CE BREYER: Indiana; ' msorry.

MR. MARSH: And it is significant that the
second nost serious category is where the conduct does
present a substantial risk of bodily injury.

JUSTI CE SCALIA: And | -- | don't know how
we coul d proceed by | ooking at, you know, whether in
fact a mpjority of the cases that cone into this first
relatively harm ess category did indeed involve
situations that involved physical risk because, as
everybody knows, prosecutors plea bargain, and it's
probably very often the case that the defendant is

charged only under, under category one, you know, where

9
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if he went to trial they would charge hi munder three;
isn't that so?

MR. MARSH: But of course, Your Honor --

JUSTI CE SCALI A: Yes, yes, you want to say
yes.

MR. MARSH:. Thank you. Yes.

JUSTI CE BREYER: What |'mthinking of, and |
need a little explanation, we |look to see in (b), and it
says it's a class Dfelony if a vehicle is used. That's
(A) under (1). AmIl right?

MR. MARSH:. Yes.

JUSTI CE BREYER: Ckay. Then we look to (B))
under (1), and it's also a class D felony, in other
words the same, if a vehicle is operéted in a manner
that creates a substantial risk of bodily injury.

MR. MARSH: Yes.

JUSTI CE BREYER: So a prosecutor | ooking at
that will say, why don't | just charge A, what's the
poi nt of charging B? | nean, it makes no difference
apparently. It's sinpler to prove A

MR. MARSH: Justice Breyer, in 2003, when
M. Sykes was convicted of this offense, what you said
Is exactly right. O course, we have no way of know ng
the notivation of prosecutors generally, let alone in

this case. And it really wouldn't matter what it was in

10
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this case, what it is generally. But | think it's
significant that in 2006 the Indiana General Assenbly
anmended that statute so now the (B) violation carries
with it a mandatory jail sentence, 60 days.

JUSTICE BREYER: | can deal with it nore
easily then. What's worrying ne now is what we're
supposed to do is, is the offense an offense that
presents a serious risk of physical injury to another.

MR. MARSH: Yes.

JUSTI CE BREYER: So we're here trying to
deci de whether the (A) one does.

MR. MARSH: Yes.

JUSTI CE BREYER: And the answer is | don't
know, and the reason | don't know is\l don't know how
t hat of fense | anguage of (A) is applied in Indiana.

MR. MARSH: [t's --

JUSTI CE SOTOVAYOR: Counsel, do you know if

I ndi ana has an enhancenent for convictions, sentencing
enhancement of any kind, for conviction that have an
el ement of risk of harmto others?

MR. MARSH: Your Honor, there are a nunber
of habitual sentenci ng enhancenents, one of which
specifically relates to driving. | can't say that it
based on substantial --

JUSTI CE SOTOVAYOR: So it's possible that

11
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there is a -- there's a use of the difference between
the two categories that m ght not be inplicated in this
case, but may lay the foundation for an enhancenment

| ater ?

MR. MARSH. Yes. That's a good point,
Justice Sotomayor. The enhancenents generally in
| ndiana relate to previous convictions, and so | can't
say for sure, but it's entirely possible that (B),
(b)(1)(B), would be a predicate crine for a habitual
traffic offender, which is what it's call ed.

JUSTI CE SOTOVAYOR: I n your brief you take
i ssue with the governnent's definition of "aggressive,"
but woul d you give us yours?

MR. MARSH: Well, Your Hdnor - -

JUSTI CE SOTOMAYOR: How woul d you define it
and on what basis?

MR. MARSH: Your Honor, the best definition
of "aggressive" that |I've seen was in the First Circuit
opinion in the Herrick case which is cited in our brief,
which the First Circuit refers to as forceful action,
especially where intended to dom nate or master. But on
general everyday | anguage, it strikes nme that when a | aw
enforcenent officer wants sonebody to stop, whether
they're in a vehicle or not, the fight or flee sort of

cones into play. And the person who responds by going

12
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toward the police officer and resisting in that way,
which is the first part of this Indiana statute, would
be acting in an aggressive way. The person who flees is
not acting in an aggressive way. They're trying to
avoid the confrontation, trying to get away fromthe | aw
enf orcenent.

JUSTI CE KAGAN: M. Marsh, | take it that
you woul d agree that (b)(1)(B) is a violent felony
under -- under ACCA; is that right?

MR. MARSH:. Your Honor, it may very well be.
It certainly would satisfy the risk element, simlar in
risk to the Begay case. | think it would still have to
be deci ded whether it's violent and aggressive, but it
may very well be. \

JUSTI CE KAGAN:  Well, if we think that
(b)(1)(B) is a violent felony under ACCA and we know
that (b)(1)(A) and (b)(1)(B) can receive the sane
puni shnment, that they're both classed as a class D
felony, why should we make the distinction between the
two under ACCA?

MR. MARSH: Your Honor, | would suggest
because the I ndiana General Assenbly has decided in
enacting this legislation that some vehicular fl eeing
presents a substantial risk of bodily injury to another

and sonme doesn't, and they've drawn this distinction.

13
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JUSTI CE SCALIA: | presunme if --

JUSTI CE KAGAN: But these are not nested
of fenses. These are not -- these are not |esser
i ncl uded of fenses. Each has an el enent that the other
| acks, and both are classed with -- apparently that the
-- that the State thinks of themas equally severe. And
If one is a violent felony under ACCA, there's an
argument that the other should be treated in the exact
same way.

MR. MARSH: Your Honor, | woul d suggest that
the State doesn't treat them as equally severe. The
range of punishment for a class D felony, which both of
those crines are, is all the way fromzero to 3 years in
prison, and the actual conduct undouBtedIy is a factor
I n what the person's ultimte sentence wll be.

JUSTICE SCALIA: And it may well be that in
deci di ng whether to accept a plea bargain of being
guilty of (A rather than going to trial on B, if your
client has two violent felonies already on the book, you
m ght take -- take the plea bargain under (A) |lest you
run afoul of the Violent Felony Act.

MR. MARSH: Yes, Your Honor, that's of
course entirely possible. But again, just as with the
cat egorical approach, the Court cannot take into account

t he notives of prosecutors. | would suggest the notives

14
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of defendants and defense | awers can't be taken into
account, either. Further, | think it's nore inportant
t hat when | ndiana enacted this statute, it was not

t hi nki ng of ACCA and predicate crinmes, | assunme. |
don't think the legislature takes those kind of things
i nto account.

JUSTI CE ALITO  Suppose the legislature were
to repeal (b)(1)(B). Wuld the offense for which M.
Sykes was convicted then becone an ACCA of fense?

MR. MARSH: Your Honor, that would be a
guestion that would have to be decided on the basis of
whet her there's sone basis to -- well, first of all,
determ ne whether it's violent and aggressive. M
position would remain it's still not\violent and
aggressive. But even on the second part of the Begay
approach, this Court has not seen anything that gives
you any basis for know ng what the risk of injury is.

JUSTI CE SCALI A: | don't understand your
answer to that question. | would have thought that your
answer if you're insisting on a categorical approach

woul d be no, that there's nothing in, in (3) that

requires any violence at all. Just fleeing by visible
or audi bl e neans, just, just flees, that's all it says.
MR. MARSH: [|I'msorry. | understood the

question to be that (A) is repealed and (B) is left in

15
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pl ace?

JUSTICE ALITO No, it's the opposite. If
t he aggravated offense -- you rely on the aggravated
of fense --

MR. MARSH: Ri ght.

JUSTICE ALITO. -- in large part as a basis
for your argunent. Your argunent -- one of your nmain
arguments, as | understand it, is that what 1'Il call

the sinple offense doesn't qualify under ACCA because
cases involving a serious risk of bodily injury fall
under the aggravated category, and ny question is
whet her a repeal of the aggravated offense would change
-- would then convert the sinple offense froma non- ACCA
of fense to an ACCA offense. O you éould ask it a
different way. |If State one has the sinple offense and
t he aggravated offense, State two has just the sinple
of fense, is the sinple offense an ACCA offense in one
State and not in the other State even though the
el enents are exactly the sanme?

JUSTI CE SCALI A: That's a good questi on.

MR. MARSH: Your Honor, the equation would
be different because of the significance of the (B)
offense. So that's not exactly our case. But | wll
adopt Justice Scalia's answer, which I think is exactly

right. | -- it still would not be sonmething that's

16
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vi ol ent or aggressive.

JUSTI CE ALITO. But you're answering ny
gquestion by making a totally different argunent.
| nsofar as you're relying on the aggravated offense, the
presence of the aggravated offense, | would appreciate
an answer to it.

MR. MARSH: Justice Alito --

JUSTICE ALITG In other words, you're
saying -- maybe | haven't made nyself clear. Justice
Scalia's answer, which you have adopted, is that if you
| ook at (A) by itself, forget about the aggravated
of fense conmpletely, it doesn't qualify under ACCA, and
that's -- that's one argunent.

But your other argunent {s that (A), the
sinple offense, doesn't qualify because of the presence
of (B). And I"'mtrying to just see whether that makes
sense.

MR. MARSH: Justice Alito, | think it breaks
down to the two parts of the Begay test. [In order to be
a violent felony, it has to be simlar in kind and
simlar in degree of risk.

The existence of (B) nmakes clear that the
degree of risk for violating (A) is not the sane,
because if you accept the continuum of behavior as

created by the Indiana General Assenbly, the person

17
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who's convicted of (A) has not created a substanti al
risk of bodily injury.

JUSTI CE SOTOVAYOR: Counsel, have you done
or | ooked at -- not every burglary has a risk of harmto
another or results in harmto another. The general
definition of burglary is entering w thout pern ssion
and intent to commt a crine, and generically the crine
doesn't have to be physical injury to others.

MR. MARSH: Ri ght.

JUSTI CE SOTOVAYOR: Yet ACCA defines
burglary as a qualifying crine of violence. It's
measuring risk, not by the elements of that crinme, but
by sonmething el se, by sone nmeasure of incidents in which
vi ol ence m ght occur.

So how is that different than the
governnment's argunment here and the question that Justice
Breyer asked you, which was: It is true, potentially
there's sone forns of fleeing that m ght not pose a risk
of injury, but statistically there's a |arge nunber of
incidents in which violence follows.

So how is that different than burglary?
That's really my question. What -- it can't be that the
el ements have to pose a risk of injury, because burglary
doesn't do that. So what -- how do we neasure it?

MR. MARSH:. Your Honor, the inquiry, as the

18
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Court said in Janmes, is whether the conduct enconpassed
by the el enents of the offense presents the risk, and
that's the -- the determ nation that the Court has to
consi der.

It is not necessary, and |I'm not contending,
that this crime is a violent felony only if every
concei vabl e violation of the statute constitutes a risk
of danger.

JUSTI CE SOTOVAYOR: So if you're not doing
that, that's ny question: Were do we draw the |ine?

MR. MARSH: You draw it -- I'msorry?

JUSTI CE SOTOVAYOR: Where do we draw the
l'ine?

MR. MARSH: You draw the\line - -

JUSTI CE SOTOVAYOR: | think that was what
Justice Breyer was trying to ask you earlier, which is:
When do we say that, as in burglary, that some risk is
nore likely to follow than not in a particular type of
crime?

MR. MARSH. The line is defined by the
statute: Serious potential risk of physical injury to
anot her.

Now, how do you make that determ nation?
Well, the Court made clear in Chanbers that enpirical

data is one way to do it. There isn't any here because

19
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of all the enpirical data presented by the government.
It relates to vehicular fleeing as if there was one
crime of vehicular fleeing, and nost of it is -- is
cal cul ated based on death or injury, and that of course
I's not the category that we have here.

JUSTI CE SCALI A: | suppose that if we agreed
with you that whether it is a violent crinme depends upon
what ot her prosecutions for fleeing could have been
drawn. If we agree with you that (1)(a) is negligible
because there are other bigger ones for which he wasn't
charged, we could | eave open the question of what --
what happens in a State that has only one crinme for
fl eeing, and we would -- then we would have to confront
t he question that Justice Sotomayor Has asked.

But if we accept your notion that -- where
you have a gradation that is adopted by the State, the
| owest gradation cannot be determ ned to have a high
percentage of bodily risk, right?

MR. MARSH: Yes, that's correct, Justice
Scal i a.

JUSTI CE BREYER: My problemis there is
arguably not here a gradation.

Suppose it only had (A). |If it only had
(A), for me -- I'"'mnot saying for you -- this wouldn't
be a tough case. That is to say, | can't inmagine a

20
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person running away froma police in a car where there
isn't a real risk to other people. He's speeding, you
know. | would think -- | don't see how you get away
fromthe policeman unl ess you speed, and there are going
to be pedestrians. Who knows? But | think that was
pretty -- at |least as bad -- at |east as nuch of a risk
as burglary. So that would be the end of the case. It
woul d be sinple. At |east assune that.

Now, then, however, suppose we have a State
whi ch says, but it's a worse thing to run away and
create a risk, in a separate provision. |It's a worse
thing. Al right? Then | would say, huh, now I'm not
so sure. Wiy didn't they charge the worse thing? This
must be reserved for cases where it {sn't.

So here we have a rather weird situation.
They're saying it's a different thing, but not a worse

thing. So now | say: Well, why didn't they charge --

now | don't know. | don't know why they didn't charge
the separate special one. | don't know what the facts
are. |'m puzzl ed.

Now, that's your case. That's where
needed the enlightenment. So what's the enlightennent?
MR. MARSH: Your Honor, it's not a weird
situation because the Indiana definition of the crinme of

vehi cular fleeing is not one all-enconpassing crine.
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It's -- they took the all-enconpassing generic vehicul ar
fleeing and divided it into five subparts, which I
suggest nmakes it much easier to resolve the (b)(1)(A)
guesti on.

If there is no other categories, that would
be Justice Scalia's point, | think, and then it would be
a nmuch harder question. And it may very well be that it
woul d be considered a violent felony. For one thing --

JUSTICE ALITO. Isn't it still an enpirical
question? If we were to | ook at all of the cases that
are prosecuted under what ['Il call the sinple offense,
we m ght discover that those are all cases in which
there is no serious potential risk of physical injury
created because all of the risky casés are prosecuted
under the aggravated | abel.

We mght also find that there are still a
great many cases that involve a serious potential risk
t hat are prosecuted under the sinple category. So the
fact that there's a gradation doesn't allow us to escape
the enpirical issue, does it?

MR. MARSH: No, | think you're exactly
right, Justice Alito. That would be possible.

Enpirical data could show what you have just suggested.
Of course, that would be indicating that the |Indiana

General Assenbly didn't have any rational basis for
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dividing the two, but the inportant thing here is --

JUSTICE ALITO. | wouldn't say that they
didn't have a rational basis for dividing it. It would
just show a pattern of prosecution and pl ea bargai ni ng.
That's what it would show.

MR. MARSH: But the inportant thing here,
Your Honor, is there sinply is no such data before this
Court. There is no enpirical data regarding (b)(1)(A).

JUSTICE ALITO. There never is really
reliable enpirical data, alnost never, for any of the
I ssues that have to be decided under the -- the
catch-all, the residual clause, of ACCA. It has to be
based on basically compn sense and experience, doesn't
it 2 ‘

MR. MARSH:. Your Honor, | suggest that
conmon sense and experience is not a reliable,
predi ctabl e way of deciding these cases. You're right,
there frequently is not enpirical data. |If there's not
either enpirical data that denonstrates the danger
i nvol ved or a crine that -- where the danger is pretty
obvi ous so that there would be w despread general
agreenent -- common sense is what has led to a | ot of
the conflicts in the circuits, | would suggest.

| reserve ny tinme, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, M.
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Mar sh.

M. Wall.

ORAL ARGUMENT OF JEFFREY B. WALL

ON BEHALF OF THE RESPONDENT

MR. WALL: M. Chief Justice, and may it
pl ease the Court:

Just a very quick nonment of history, |
t hi nk, provides sone useful background, and |I'm on
page 3A of the appendix to the governnment's brief.
Until 1998, subsection (B), which we've been talking
about, was the only class D felony that invol ved
vehicular flight in Indiana law. In 1998 the Indiana
General Assenbly broke out and enacted subsection (A) so
that in cases of vehicular flight prdsecutors woul d not
have to prove risk; they would just have to prove that
def endant used a vehicle.

Since 1998, | have found 14 cases
in the Indiana Court of Appeals, one of which is the
Hape case that Justice Alito cited earlier. All of
them so far as | can tell, proceeded under (A) and not
under (B). O those 14 cases, 13 have enough facts to
tell what the flight was -- of what kind. 10 involved
speedi ng, disregarding traffic laws, or striking an
officer wwth a vehicle. O the other three, only one

i nvol ved non-ri sky behavior, and even that was not a

24
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

def endant who drove a short distance and then pulled
over. It was a --

JUSTI CE SCALI A: These were all litigated
cases?

MR. WALL: Yes, Justice Scalia, these were
all litigated to conviction and taken up on appeal, and
t he I ndiana Court of Appeal s addressed various | egal
| ssues --

CHI EF JUSTI CE ROBERTS: Well, but that's not
-- 14 isn't very many. And | assunme the vast mpjority
of these cases aren't litigated.

MR. WALL: | think that's right, M. Chief
Justice. The governnent's point is that here we have
ext ensive data, both enpirical and ofhermﬂse, t hat

I ndicates that flight as a basic offense is very

danger ous.

CHI EF JUSTI CE ROBERTS: Well, | read your
brief and I was -- | read your brief and was surprised
t hat when you're -- the list -- one of the things you

tal k about to show that is nedia reports. You usually
have a nore concrete basis for -- for specul ation than
medi a reports.

MR. WALL: M. Chief Justice, if that is al
we had put forward, | mght agree with you, but we also

put forward extensive statistical data.
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My point is just that Indiana is typical.

It's dangerous everywhere else. [It's four tines as
dangerous as arson. |It's nore dangerous than househol d
burglary. There's nothing different about Indiana. |If

one | ooks through these cases, these flights in Indiana
are typically quite dangerous.

JUSTI CE SCALI A: Suppose you have a State
that has a separate crinme for trespassing, crimna
trespass, and you're saying that if -- if you could show
that a | arge nunber of cases that were brought under
crimnal trespass in fact could have been prosecuted
under burglary, then crimnal trespass would qualify as
a -- as a violent felony. That doesn't seem -- that
doesn't seemto nme right.

MR. WALL: Justice Scalia, | thought --

JUSTI CE SCALI A: Just because prosecutors
make that choice, that doesn't establish that the
el ements of the crinme, which is what we focus on in
deci di ng whether it's a violent felony, fill the bill.

MR. WALL: That's right, this Court | ooks at
t he conduct enconpassed by the elements in a typical
case. And in a typical case of vehicular flight what we
have, according to the data, is soneone fleeing police
at an average of 25 mles an hour over the speed limt,

soneone who is in a typical case young, nale,
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unli censed, under the influence of alcohol, and who
pl aces the |lives of other nmotorists, pedestrians and
police in harm s way.

Your approach to ACCA, Justice Scalia, has
been to | ook at the conduct enconpassed by the el enents
and ask whether the risk fromthat conduct is at |east
as great as the -- the least risky enunerated offense.
And here --

JUSTI CE SOTOVAYOR: That ignores the in-kind
requi rement of Begay, because you seemto be confusing
the risk of violence with the in-kind inquiry, and
that's where I"'mtrying -- | would like you to
concentrate a little bit on, which is in burglary the
def endant is breaking into generally\a pl ace and goi ng
W t hout perm ssion, with an intent to commt a crine.

How i s that conparable to nerely not
st oppi ng when a police officer tells you not to stop?
How is that an in-kind --

MR. WALL: Justice Sotomayor, it's
absolutely true, there are two parts to the test, and
we' ve been tal king about the first risk. On the second
prong the purposeful, violent or aggressive character of
the conduct, here | think there are three distinct
things that make it purposeful, violent, and aggressive.

First, you have the defiance of the
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officer's order, which can cause injury at the scene.
It has in sonme |ndiana cases, but at |east caused the
officer to give chase.

Second, you have the very real prospect --

JUSTI CE SOTOVAYOR: \What you're doing is
saying I'mnot -- you' re not even saying |'m not
stopping, you're just driving away.

MR. WALL: Well, yes, but you are driving --

JUSTI CE SOTOVAYOR: Now, how is that --

MR. WALL: You're driving away in response
to an officer's command to stop. You're calling the
officer to give chase. You -- you're -- pursuit is
likely. And even when there isn't pursuit, these
of fenders drive typically very reckléssly, and then

you' ve got the confrontation when the officers have

to --
JUSTI CE SOTOVAYOR: But that's the risk
of --
MR. WALL: ~-- termnate the flight.
JUSTI CE SOTOMAYOR: That -- that -- that is

all the risk question, and you're confusing the police
actions with the defendant's, because you're talking
about the defendant responding to a police pursuit. So
what -- what is in the act of the crinme that makes it
in-kind to burglary?
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MR. WALL: Let ne anal ogi ze --

JUSTI CE SOTOVAYOR: | concentrate on
burgl ary because the others don't --

MR. WALL: No, let ne concentrate on
burgl ary, then, and analogize it to what this Court said
in Janes. It said the risk of attenpted burglary --

JUSTI CE SOTOVAYOR: Janes -- Janes predated
Begay. So --

MR. WALL: That's right, but I -- the Court
has tal ked about, even in Chanbers, about the risk of a
violent confrontation with [ aw enforcenent officials,
and it's done that under the Begay part of the test.
And whereas that confrontation is only possible with
burglary, it's necessary with this cfine. It requires
that an officer order you to stop and that you fl ee.

So that -- that confrontation, which is only
a possibility with burglary or attenpted burglary, is
el evated to a certainty with this offense.

JUSTI CE KAGAN:  Well, M. Wall, wouldn't
t hat suggest that if |I just ran froma police officer,
It would be a violent felony under ACCA?

MR. WALL: | think it -- it would suggest

that, Justice Kagan, but | think flight on foot is

unl i kely to satisfy the risk part of the test. | think
certainly this case is nmuch easier on the -- the Janes
29
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part of this test. | think the -- the flight in a
vehicl e poses risks, very real risks, to other notorists
and pedestrians and police that flight on foot doesn't
pose, although you would still have the confrontation
when the flight on foot was term nated, so | think sone
of the argunments would translate, you're right. | think
there would be nore difficult questions, though, on the
risk prong. This is a nuch easier case.

JUSTI CE SCALIA: Do -- do words nean
nothing? | nmean, we're tal king about a violent felony.
That's what the Federal law requires. And -- and you
want us to hold that failing to stop when a police
officer tells you to stop is a violent felony. That --
that seens to ne a -- a -- a big Ieaé. | mean, words

have some neani ng, and Congress focused on viol ent

fel onies.

MR. WALL: Justice Scalia, words do have
meani ng. But the words here are very broad: "Serious
potential risk of physical injury to others.”™ And as
you yourself have recognized in -- in nultiple opinions,

what those words call for is a conparison of risk
bet ween an offense and ACCA's enunerated cri nes.

This offense, sinply put, is nore risky.
It's four times as risky as arson in ternms of injuries

and fatalities.
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CHI EF JUSTI CE ROBERTS: Well, one of the --

MR. WALL: It's nore risky than househol d
burgl ary.

CHI EF JUSTI CE ROBERTS: Another word is
"aggressive" in Begay, and that's where | have a little
difficulty with your argunent. It seenms to nme, this is
t he exact opposite of aggressive. He's running away.
Certainly the other option is to turn and confront, and
he doesn't want to. There's nothing aggressive about
runni ng away.

MR. WALL: Well, there is, M. Chief
Justice, when you're doing it in a vehicle, and
typically at high speeds. So, in Chanbers --

CH EF JUSTI CE ROBERTS: “EII, that's the
ri sk of violence, | understand that, and purposeful,
which | guess everything is. But those are the three
wor ds, "purposeful, violent, and aggressive.” 1'll give
you purposeful, I'll give you violent, but aggressive?

MR. WALL: M. Chief Justice, if you give ne
those two | think we're honme free, because this Court
said --

(Laughter.)

MR. WALL: -- in Chanbers --

CH EF JUSTI CE ROBERTS: | think you're

two-thirds of the way home free.
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(Laughter.)

MR. WALL: |'Il take it and let's work on
the last third. So the -- what this Court said in
Chambers is not all attenpts to evade authorities are of
the same stripe. So, it contrasted escape from prison
with failure to report. Failure to report, you could do
at home on your couch; you could just fail to show up.
And the Court said: Look, that's passive; it's a crine
of inaction.

This is not that. [It's not sitting at hone
on a couch. This is quintessentially a crime of action.

CHI EF JUSTI CE ROBERTS: There's a
difference. The opposite of passive is active. |It's
not aggressive. \

MR, WALL: Well, but --

CHI EF JUSTI CE ROBERTS: This is active.

He's runni ng away, but --

MR. WALL: | think --

CHI EF JUSTI CE ROBERTS: What's the
aggr essi on?

MR. WALL: But it's very -- it's hard to see
what the difference would be between this and escape
fromcustody. And this Court clearly indicated in -- in
Chambers that escape from custody was different from

failure to report under the statute in front of it. And
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| think this is as dangerous, maybe even nore dangerous
t han escape from custody.

If the Court were going to say that all
runni ng away coul d not be aggressive within the nmeaning
of that word for Begay purposes, so too escape froma
maxi mum security Federal prison, which in sone sense is
just running away, but it is extrenmely aggressive and
it's extrenmely risky to others.

JUSTI CE KAGAN:. M. Wall, do you think that
speedi ng or drag racing qualifies under your
under st andi ng of the test?

MR. WALL: Justice Kagan, that's a difficult
question. | don't know that |'ve seen any attenpt to
fit that offense in under the ACCA. \I think that drag
raci ng, where you're tal king about speeds of 150, 160,
170 mles an hour, mght qualify, but |I haven't seen any
cases |ike that.

JUSTI CE SCALI A: \What about speeding, just
-- you know, you're going 15 nmles over the speed limt?

MR. WALL: | -- again, | --

JUSTI CE SCALIA: |Is that a violent felony?

MR. WALL: Justice Scalia, | think then we

have a serious question about the first part of the

analysis and the -- the risk test. | nmean, 10, 15 mles
over -- | mean, speeding as a generic offense is likely
33

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

to -- | mean, it enconpasses categorically all speeding
of fenses, many of which are not that -- not likely to
pose a serious risk to others. So |l -- I -- we would
have to | ook at the -- the data. What we do have here

Is data that says this offense is four tinmes as risky as
t he enunerated offense of arson. So | -- | -- speeding
woul d be a difficult case. So far as | know we -- the
governnment's never tried to make the case.

JUSTICE ALITO |Is speeding a felony?

MR. WALL: Not as far as | know, not the
basi c offense. Now, whether in a Begay-type sense you
m ght have some recidivismenhancenent under State |aw
that would get you there, | don't know. But | -- again,
| haven't seen any case that involved t hat .

JUSTICE BREYER. Am | right? Wen you
replied to Justice Scalia, | thought that he had said
that we were dealing with a statute, and you seened to
agree, that said it is acrinme to flee a policeman after
being ordered to stop. But | thought we were dealing
with a statute that says it is a crinme to flee a
policeman after being ordered to stop, in a vehicle.

MR. WALL: That's right. That's right.
That's the of fense here.

JUSTI CE BREYER: And so you're -- okay.

MR. WALL: It's the vehicular flight
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of fense. And one -- you know, | will take one issue
with -- with -- you know, what ny friend on the other
side has said, which is (A) and (B) are not tiered,
they're not greater and | esser offenses under State | aw.

JUSTI CE KAGAN: But M. Wall, suppose they
were? | understand your point that they' re not, and you
m ght be right about that. But let's suppose that they
were. Let's suppose you had a three-tier set-up. One
was sinmple flight; one was flight that causes risk of
Injury; one that is a flight that causes injury. And
let's even say that the sinple flight -- no, let's --
let's call themall felonies, but different classes of
fel oni es.

What woul d happen in thaf case? Would you
still be here saying that the sinple flight felony is a
violent crime?

MR. WALL: Yes. |It's a tougher case, but we
woul d be here saying that, because when you're | ooking
at an offense categorically, for instance arson, you've
got to look at all fires, all intentionally set fires,

the ones that don't hurt anybody, the ones that do, and

the ones that kill people, even though the fires that
kKill people will be prosecutable in nost jurisdictions
as a greater offense, like felony nurder. And so when

you're looking at it categorically you have got to | ook
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at all of the conduct in that category, even conduct
t hat may be prosecutabl e under sone greater offense.

| think, you know, the other side sort of
relies on this assunption that all conduct which ni ght
satisfy the greater will necessarily be prosecuted under
the greater; and as a legal matter, it's included within
the lesser and as a factual matter it's just not true
that it always gets prosecuted under that greater
of f ense.

So it would be a tougher case. It would
make our case nore difficult, but I think legally and
factually the governnent's answer woul d be the sane.

JUSTICE KAGAN: | -- | asked ny clerk to
just do a survey of the States, and He cane up with --
and I"'msure that this is rough -- but that 46 of the
States have these tiered systens. Now, there may be
sone questions as to sonme of them |I|ike you' ve raised
sonme questions about Indiana's, but that 46 States
essentially conceive of this as two different kinds of
conduct, one which is the violent kind and the other
which is the not violent crine.

MR. WALL: Well, ny State law research is a
little different fromyour clerk's. |[|'ve got 37 States
and D.C. But the -- the point is that under the nested

statutes, the aggravator isn't always like this one,
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risk. Sometimes it's, as in Indiana, injury or death.
And where you're tal king about actual injury or death,
t hose aggravators far outstrip the level of potenti al
ri sk that ACCA requires.

So | don't think in those States Petitioner
woul d give an argunent that those aggravators woul d
affect at all the analysis of the basic offense. There
are a handful of States that, unlike Indiana, have as an
aggravator risk, though even some of those States treat
the basic offense as a felony, which is | think a
judgnment by the State that, even in the basic case this
is risky conduct, deserving of severe puni shnent under
State law. So, you know, there are nested statutes.

JUSTI CE SCALI A:  Not necéssarily risky.
Conduct that shows disrespect for the |aw.

MR. WALL: Justice Scalia, | nean | --
again, | think it is significant that in 1998 the
General Assenbly broke this out as a separate subsection
and said: W're not even going to require prosecutors
to prove risk. | think that represents a judgnment by
the State that the conduct is risky on a typical basis.
We just want the State to prove you used a vehicle.

JUSTICE SCALIA: O even if it isn't risky,
you should not thunmb your nose at the police when they

tell you to stop.
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MR. WALL: Well, that's right, and the
reason --

JUSTI CE SCALI A: Risky or not.

MR. WALL: The reason you shouldn't, Justice
Scalia, is because that's the kind of purposeful,
vi ol ent, and aggressive conduct the State wants to deter
by treating as a felony. But |I -- | nean | -- whether
one | ooks at the risk prong and the data and the cases
in Indiana or el sewhere, or whether one | ooks at the
character of the conduct, this offense is just different
in both degree and kind fromthe offenses that this
Court has said fall outside of ACCA's residual clause.

It's nmuch nore |ike escape from cust ody,

it's much nore like the enunerated of fenses. | ndeed,
the risk of confrontation is certain. | nmean, | -- it's
i mportant, | think, that -- | mean | -- these flights

are not calmaffairs. They' re dangerous events. The
average speed that the offender is traveling nationw de
is 25 mles an hour over the speed limt. This is

soneone who on average i s young, unlicensed, influenced

by al cohol --

CHI EF JUSTI CE ROBERTS: | thought there was
-- | don't know where -- | don't renenmber where it was
from | thought there was a devel opnent of best police

practices that you don't just chase people. You know,
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if they're going 30 mles an hour over the speed limt
t hrough a school zone, that doesn't nean the police

of ficer should do that. You know, you call ahead, they
put these strips on the road, whatever.

MR. WALL: M. Chief Justice, that's right.
I think police agencies have been struggling with this
question, which is why there's a |lot of data on police
pursuits, frankly, especially in the last 10 or 15
years. | think some of them are beconm ng nore
restrictive, and so the data picks up pursuits. It
doesn't pick up all flights. And I think if there were
sound evi dence that when people were not pursued they
were actually driving at | ow speeds and safely, that
woul d affect the data, though not so\nuch that it would
nove it outside of simlarity to the enunerated
of f enses.

But | think the -- the -- the data is pretty
good in indicating that the typical flight is -- really
does pose a serious potential risk of physical injury to
others, a risk that materializes nore often than with
other crimes that Congress clearly intended to fal
wi thin the ACCA.

JUSTICE ALITO Could | ask you this: If a
person is convicted of vehicular flight that causes

death, is that aggressive conduct?
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MR. WALL: Yes, the governnment would say it
s, Justice Alito.

JUSTICE ALITG |Is the conduct there any
different fromthe conduct when death doesn't result?

MR. WALL: No, Justice Alito. The
governnment's answer is that categorically the behavior
I's aggressive and that in sone cases it will result in
injury or death and in some it will not, but in al
cases it carries that potential.

CHI EF JUSTI CE ROBERTS: Doesn't whether it's

aggressive or not depend upon how it happened? | nean,
it could be -- | nean, the flight puts in place the
potential for -- for violence, | agree with that; but if

sonebody just, you know, junps out bétmeen two cars
while the fellow s fleeing, howis his conduct changed
to aggressive?

MR. WALL: It's --

CHI EF JUSTI CE ROBERTS: It's not like he --
it's not like he's aimng for the guy. | nean, it's
putting it in a dangerous situation. |It's purposeful.
Again, 1'll give you violent in the sense that it has
that potential. But he didn't want to hit the -- the
person. |It's not aggression against the person.

MR. WALL: Chief Justice, there's no

gquestion that on a case by case basis you could flee in
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a way that was not very risky, that was not very
violent, or not very aggressive. And if this Court went
on a case-by-case basis, then we'd | ook at the conduct
here and the government would still win, because this is
the typical case.

JUSTI CE SCALI A: But he's saying even when
it's risky it's not aggressive.

MR WALL: And | -- ny --

JUSTI CE SCALI A:  You can be risky and not
aggressive, can't you?

MR. WALL: Yes, on a case-by-case basis.

But categorically, which is what this Court | ooks at,

t he conduct enconpassed by the elenents in the ordinary
case, in the ordinary case, the charécter of the conduct
I S aggressive.

CHI EF JUSTI CE ROBERTS: Who's he aggressing
agai nst? \When sonmeone sees the police and says |'m
getting out of here and drives down the highway, say, at
80 mles an hour, you know, 25 m|es above the speed
limt, who is he -- I"msure it's not the right verb,
but who is he aggressing agai nst?

MR. WALL: Well, | don't know that he is
aggressi ng agai nst anyone, in the same way that if |
recklessly I fire a gun into a |arge crowd of people,

you know, | haven't aggressed agai nst anyone in
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particular. He's aggressed into anyone who strays into
his field of flight and who could be injured by what is
typically a high-speed flight and pursuit. So |I don't
-- there is no specific target, but that will be true of
many of the crimes that are violent felonies, that the
-- that the aggressive nature of the conduct is directed
generally.

CH EF JUSTI CE ROBERTS: No, it's not that
there's no specific target. There's no target. \What
this guy hopes is that nobody gets in his way.

MR. WALL: Well, so, too, with the burglar
who hopes that no one will come hone; naybe even the
arsoni st who hopes no one is in the house; or the
extortioni st who hopes soneone wil | ﬁay, so he won't
have to use viol ence.

JUSTI CE SCALI A: But they're nentioned;
they're nentioned. They're nentioned, and you're trying
to get this in under the residual clause.

MR. WALL: That's right, Justice Scalia, a
resi dual clause that, as you yourself have recognized,
Is extrenely broadly worded. It -- it abstracts out as
the quality of the enunerated offenses that they create
a serious potential risk of physical injury to others.
And I can't find any netric along which flight doesn't

do that, whether one |ooks through the cases, nedia
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reports, the statistical data, whatever one -- Indiana,
nationally -- whatever standard or netric one uses, this
is an extrenely risky offense to others.

And I, you know -- so it's very difficult to
figure out what test, what interpretation of that
| anguage woul d excl ude this from ACCA

JUSTI CE BREYER: Suppose you have one of 38
States which treat this -- treat the general offense as
a m sdeneanor, and then nake it a felony if you put
sonmebody at risk. Just reading that statute you woul d
think those 36 States when they have the general offense
do somet hi ng where the guy acted pretty trivially; and
where it's a felony, he actually puts sonebody at ri sk,
sped off, wouldn't that be your nornﬁl instinct in just
guessing fromthe -- fromthe | anguage?

MR. WALL: Justice Breyer the --

JUSTI CE BREYER: How are we supposed to
treat those, where there's a m sdemeanor --

MR. WALL: The States --

JUSTI CE BREYER: I n your opinion, it's just
a m sdeneanor, we also treat it the sanme way; say it's a
vi ol ent felony?

MR. WALL: The States treat it differently.
Some, as Indiana --

JUSTI CE BREYER: All right. Then that's
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actually ny question. Are we supposed to, in this
Federal statute, try to track whether it's a

m sdemeanor, what the | anguage is? W're going to have
a nightmare of a Federal |law for States to -- for judges
to figure this out. | nean, every little variation in

t housands and t housands of possible variations could
make a difference as to whether it's violent or not,
dependi ng on data which no one will have.

MR. WALL: Justice Breyer, | don't think so.
If the Court were to affirm here, what that would nean
is that the offense of flight is a violent felony
i nsofar as you have a predicate conviction under a State
statute where it's been punishable by up to a year, and
so it could qualify for ACCA coveragé.

Now, some State convictions wll have been
treated as m sdenmeanors and won't be eligible for ACCA
but to the extent the State treats it as a felony it's
ri sky enough to satisfy the residual clause. Now, if
the Court treats (A) and (B) as what they are not, which
is greater or lesser, then yes, | think there will be
problems with various State statutes, as Justice Kagan
pointed out, and this Court nmay have to clear it up down
t he road.

But if it treats this basic offense as what

it is, not a greater or |esser, but alternative nmeans of

44
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

proving a single offense that is risky, that would, |
think, would take care of all flight cases going
f orwar d.

JUSTI CE KAGAN.  Well, on this question of
whet her this statute is greater or lesser, it's greater
or lesser if you just understand (b)(1)(A) as confined
to vehicular flight. |In other words, if one | ooks only
at vehicular flight, then (b)(1)(A) and (b)(1)(B) are
i ndeed greater or |esser offenses.

MR. WALL: Yes, Justice Kagan, if you're
| ooking only -- | take it you're |ooking only at the
vehicle prong of (B), but the test in Schnuck is whether
it's inpossible to -- to commt the greater wthout
commtting the lesser. |It's not inpdssible to comm t
(B), because it does have the two ot her prongs, and |
think --

JUSTI CE KAGAN: Do you think that if I flee
in a vehicle, | could be prosecuted under both and
recei ve sentences under both?

MR. WALL: No, | don't think so, because |
think the -- there is no evidence -- no case in |Indiana
that 1'maware of. There's no evidence that the General
Assenbly intended these to be nmultiple punishnents for a
single incident. There are alternative means of proving

a single offense. The State has always treated them
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that way, so far as | can tell. 1've not -- |'ve seen
prosecutions since 1998 that were all under (A). |
haven't seen anything that went under (A) and (B) and
tried to get nmultiple punishnments, and | think that
woul d be a serious problem

JUSTI CE SOTOVAYOR: I'ma little confused by
what you said and what point you're nmaking. You don't
think that (B) is a lesser included of (A)? Is that --
no, that (A) is a |lesser included of (B)?

MR. WALL: Your Honor, the governnent does
not think that (A) is a |lesser included of (B).

JUSTI CE SOTOVAYOR: You can't conmt (B)

w thout conmtting (A) first. (B) has just one

addi tional elenent, but all of the efenents of (A) are
part of the elenments of (B), so how can it not be a

| esser included?

MR. WALL: Well, the elenment of (B) that's
different, Justice Sotomayor, is the "while commtting
any offense described in subsection (A)." So you can be
resisting an officer or you can be obstructing the
service of process and you can endanger sonmeone in
various ways, including with a vehicle, and you w |
have violated (B), and you can be prosecuted for that,
and there are cases in Indiana |ike that. And you have

not -- you have not been fleeing in a vehicle from an
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of ficer at any point, so you haven't violated (A).

So the existence of the other prong there --
that's what | was trying to get into with Justice
Kagan -- nmeans that this is not a greater or |esser
under Schnuck.

JUSTI CE KAGAN: But as a vehicular flight
only, it would be greater or |esser.

MR. WALL: If you divided up the prongs
under Schmuck, but | think the Schmuck -- what follows
logically fromthat test is that you | ook at the entire
of fense and ask whether it's possible to commt it
wi thout committing the | esser, and that test is not
satisfied here. |1 don't think you carve it up prong by
prong. \

JUSTICE SCALIA: |I'm-- this is greater or
| esser for purposes of what? Double jeopardy?

MR. WALL: No, it's greater or |esser for
pur poses of Petitioner's argunment that you should assune
that every risky flight gets prosecuted under (B) and
hence (A) is a non-risky offense, and that argunment

fails for nultiple reasons, one of which | was trying to

spin out. It's not even true that this is greater or
| esser.
JUSTI CE SCALIA: | just don't follow that
argument. | nean, it -- it seens to nme that, yes, you
47
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could -- you could run afoul of (B) by commtting an

of fense under subsection little (a) in sone other ways,
but if you run afoul of (B) by conmtting the offense
of -- of flight froma |aw enforcenent officer, it seens
to me that that automatically includes (A).

MR. WALL: Well, except that there are two
alternative neans of proving the same of fense under
State law. They have the sane State | aw penalties, so
t he prosecutors can go under (A) or they can go under
(B). And as far as | can tell, for the |ast, say, 13
years, they've been going under -- they' ve been going
under (A).

So it's not -- Justice Scalia, it's not --
there are aggravators in this statuté for injury or
death. They're the ones that are in (2) and (3), the
class (C) and class (B) felonies, but this is not a
greater or lesser. |It's -- they're alternative neans.
| think only if you've got -- set that aside would you
get to the sort of Schrmuck analysis that | was going
through with -- with Justice Kagan.

| think one of the inportant things to
recogni ze about this offense is that, you know, in
the -- 50 percent of these offenders are ultimately
charged with a violation that's unrelated to their

flight, a serious felony unrelated to their flight.

48
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

And the reason | think that's inportant is
because what you will ook -- the reason that they're
traveling at such high speeds, the reason they're
evadi ng officers, the reason the typical case is not
soneone just going a couple blocks and stopping, is
because they' ve got drugs in the car or guns, they have
parol e violations or outstanding warrants. It is the
background against which I think you have to assess the
character of the -- of the conduct here. And whether
you're looking at it under risk or under the character
of the conduct, the governnment submts that it easily
satisfies the residual clause.

If there are no further questions, thank
you. \

CHI EF JUSTI CE ROBERTS: Thank you, M. Wall.

M. Marsh, you have four m nutes remaining.

REBUTTAL ARGUMENT OF W LLI AM E. MARSH
ON BEHALF OF THE PETI TI ONER

MR. MARSH: Thank you, M. Chief Justice.

| woul d suggest that it's hel pful to start
to look at the in-kind part of the Begay test on a nore
general |evel than we've been di scussing.

JUSTI CE SOTOVAYOR: Coul d you succinctly
tell me how this is any | ess purposeful, aggressive, or

viol ent than escape from custody? What's your best
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answer to why this is just not identical to escape,
which is a fleeing-fromsituation just as this is.

MR. MARSH:. Justice Sotomayor, the basic
distinction is that the person who's charged with
escape, assum ng that escape neans escape from a secure
institution or froma person, is that the person is in
custody, and it takes, in the ordinary case, aggression
and violence to get out of the custody of that person.
The person who is fleeing is trying to avoid being
t aken.

JUSTI CE SOTOVAYOR: Well, here an officer
has told you to stop. They're trying to effect custody.
| don't know what the aggression or violence is, other
t han, you know, breaking a w ndow, dding sonet hing. It
doesn't require, the escape, that you actually injure
soneone to get out. [It's just that you run away.

MR. MARSH. | think the phrase that you just
used is the distinction that | was referring to. The
person who is fleeing is trying to avoid being in
custody. They're acting in a -- instead of going toward
the officer and resisting, they're going away fromthe
officer. The person who is in custody has to use sone
ki nd of force, and in Johnson, of course the -- this
Court referred to violent as the --

JUSTI CE ALI TGO That's not true. There
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are -- you can -- there are prison escapes all the tinme
where it is done through subterfuge.

MR. MARSH: That's -- that's true, Justice
Alito, but as the Court held in Janmes, finding an
exanpl e of a case that would not be violent does not
solve the ordinary case. The ordinary case, | would

suggest, requires sonething nore than that.

CHI EF JUSTI CE ROBERTS: Well, it's, for ne,
anyway, an inportant question. I1'Il -- I'"mnot sure the
ordinary case does. | assune the ordinary prison escape
is -- | don't know -- over the wall, under the tunnel

or, you know, while the guard's |ooking a different way,
or sonme -- | don't know that it's typical that when the
guard is there, you say, now s ny chénce. The typica
case doesn't involve aggression.

MR. MARSH. O course the ordinary case or
the typical case, M. Chief Justice, is that the Court
needs to | ook at the conduct enconpassed by the el enents
of the statute, and so we would have to | ook at exactly
what the statute requires.

The circuit courts have been very divided on
escape. In my circuit, the Seventh Circuit, the Federal
statute, 751, has been held not to be -- which is a
general escape statute -- not to be a violent felony.

But, again, the Court talks about the ordinary case in
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t he James case for the purpose of disabusing the idea
that one can't get out fromunder the violent felony
desi gnation just by comng up with a hypothetical case
or an exanple where it can be done wi thout -- wthout
vi ol ence.

Here, | woul d suggest that counsel has just
created for the Court sone kind of a hypothetical case
to define the typical or ordinary case. This Court has
never done that, and this Court said in Janes that it's
I nportant to stick to the conduct enconpassed by the
el ements of the offense, because if we start factoring
i n other kinds of conduct, as several of the things
whi ch have been nentioned by counsel for the governnent,
t hat begins to raise Apprendi probleﬁs, whi ch i s anot her
whol e issue. But the Court said in James, and | would
acknowl edge is the law, that so long as the
determ nation as to whether there's a serious potenti al
ri sk of physical injury is made by focusing on the
conduct enconpassed by the elenents of the offense, then
there's not an Apprendi problem

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

MR. MARSH. Thank you.

(Wher eupon, at 10:58 a.m, the case in the

above-entitled matter was submtted.)
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